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Background and Context

The Ontario Municipal Board, or OMB as it is informally known, is the subject of articles in the 2003 and 2004 issues of urban neighbourhood news, the newsletter of the Federation of Urban Neighbourhoods.( Those articles contain many of the salient issues, concerns, and complaints that have been expressed about the Board over the years, and during the terms of office of Liberal, Conservative and New Democrat parties.

In addition to documenting things gone wrong, however, the articles also express serious misgivings about whether, when and how the present Liberal government is going to keep its many, highly-publicized promises about abolishing or significantly reforming the OMB. 

The causes for serious doubt about government promise-keeping on this matter are known to both Federation officers and ordinary citizens who have been involved in planning activities. These individuals are very familiar with this province’s dismal history of promising great things, and then actually achieving very little in the way of planning reforms. Further, their sense of skepticism about the prospects for the abolition or reform of the agency is compounded by the uninterrupted stream of newspaper reminders of ongoing or impending OMB hearings that promise to cause grief for community groups and their members.

There is much that could be written on this topic, but the purpose of the Position Paper is to propose a solution to a well-known problem. As a result, my intention here is to briefly establish why the Federation is justifiably concerned about government’s disturbing record to date on its OMB abolish-or-reform promise. Two items of fact are sufficient to make the case.

First, there is the simple fact of lack of action by the government to put the OMB on hold, or to constrain its involvement in planning, zoning and related applications while the government figures out how to deal with the Board. Allowing a bad situation to persist without intervening is not usually a sign of good intentions, nor is it a positive signal from those who promised long and loud that the OMB would be “toast” as soon as they formed the government.

Second, there is the documented record of vague and non-committal presentations and communications by Ministers and MPPs, and the non-responses to inquiries from ordinary citizens and FUN officers about the OMB. This lack of respect and regard for inquiries from citizens and their local association representatives is creating a widely-held impression that the Liberal government is abandoning the OMB-related pledges in Growing Strong Communities, the Liberal party’s election platform statement on land use policy and planning.(  And, in a related vein, it calls into question the honesty of election campaign pledges made by many sitting MPPs and Liberal candidates for office to “fight to abolish the OMB”.

As the above remarks and the cited materials illustrate, fixing the OMB in ways that serve ordinary citizens will be a challenge, to put it mildly. And it will not come about by wishful thinking, nor by going cap in hand  to Ministers or MPPs as though correcting the OMB is a favour to be conveyed. Rather, it seems to me, this is a matter that requires “stern” measures, but they need to be presented in a way that is both compelling and non-threatening. This is no easy task when an entrenched empire needs to be shaken to its foundations, and is rendered even more difficult when vested interests are circling the agency and doing their best to maintain the status quo

 The goal of  this  Position Paper, therefore, is  to provide the Federation with a strategic  approach to use in communications and  discussions with the government about acting on its promise to abolish or reform the OMB. And,  as an associated goal, it is expected that the Position Paper will assist the government in appreciating the merits of  present and future arguments submitted by the Federation in regard to fixing the OMB.

 As elaborated below, the Position Paper is consistent with the  OMB-related promises contained in the Liberal government’s Growing Strong Communities. Further, it is consistent with the issues, concerns and complaints raised about the OMB in  articles contained in the Federation’s newsletter, urban neighbourhood news, and with the comments made about the OMB at the Federation’s founding meeting in Hamilton in 2001.
 It is anticipated that by having regard for what both sides have on the public record about the OMB,  the more quickly  agreement can be achieved on why and how to move to a position of convergence that best helps the government keep its promises about the OMB, while also satisfying the wishes of community groups for changes to that agency. 

The final point of reference to put the strategic approach in context involves two tactical considerations. These advisements are presented as being essential to the success of the Federation’s endeavor to effect either the abolition or the (significant) reform of the OMB.

First, the associations that comprise FUN are strongly advised to resist “chasing after” government trial balloons, idle speculations by MPPs, or invitations to participate in open-ended discussions. The reason for this caution is that governments, parties, and politicians of all stripes at all levels have a  record of engaging community groups in drawn-out exercises that tend to go in circles or off on tangents, rather than arrive at citizen-oriented outcomes in a timely manner. This is known as the ‘wear them out, wear them down’ tactic, and the counter-tactic is to expect this gambit and to avoid it like the plague.

What I will present, to help FUN get past the anticipated ‘song-and-dance’ routine, is an array of means that  FUN can use to ‘persuade’ the government to keep its OMB promises, but without obliging FUN to do the heavy lifting, or play watchdog over the government’s promises, or over the agency’s activities after the government makes its abolish/reform decision. And, I will also propose several elements of an action agenda  that should be sufficient to compel the government to regard and treat FUN members and their constituents as valued, essential participants of the abolition/reform process.(
The second tactical matter involves the  practice of community groups and individuals going beyond the role of  expressing values and attitudes, to taking on the  role of prescribing solutions.

In the case of the OMB, community groups and ordinary citizens have made their values and attitudes known for years.  And,  MPPs  and government leaders have been told repeatedly about those values and attitudes through letters to editors, public meetings, petitions, and emails.  However, and as attested at a number of recent association and government meetings, including the Federation’s 2004 Annual General Meeting (AGM), no government in Ontario has designed much less implemented a solution that addresses those values and attitudes.

Under that circumstance  --  repeated government failures over many years to solve a well-articulated problem --  I suggest that the traditional model of planning and development roles no longer holds. That is, since the government with its professional staff, consultants and commissions have not solved the problem, it is  justifiable and perhaps necessary for ordinary citizens and their associations to attempt to shed light on how the OMB problem might be solved in ways that best serve the public interest.

The next section presents my thoughts on how FUN could best contribute to  an enlightening of professional staff and politicians, but without doing the work for which  public servants are paid, and without making  decisions for those who sought that privilege by getting elected to  public office.

Strategic Approach

On the matter of OMB abolition/reform, there is an extensive body of formal and informal literature that could be examined, including theses/dissertations, legislation, newspapers, journal articles, and communications among governments, public and vested interests, and ordinary citizens. Based on experience with government agency reviews, however, even the notion of such an open-ended study falls into the “chasing after” trap noted above, and  would undoubtedly be a near-total waste of time and resources by the Federation. 

Rather, I suggest, the strategic approach calls for an outcome-oriented perspective.(  This perspective not only precludes chasing around after myriad reports and innumerable  loose ends, but it imposes a structure and discipline so that whatever is read, said or done is focused on the intended outcome(s) to be achieved by the Position Paper and by FUN in regard to the OMB.

In operational terms, then, the strategic approach means that arguments and counter-arguments are weighed and evaluated against the intended outcome. In this case, the intended outcome may be expressed as follows:      

Abolition or reform of the OMB, with the necessary condition that  the new or different structure/function which ensues must have due regard for the values and attitudes of Federation members and constituents on land use planning and development matters.

As for the validity and feasibility of the proposed outcome, those concerns are seen to be satisfied if the arguments in the position Paper are consistent with three “external realities”:

· The OMB-related abolition or reform statements contained in Growing Strong Communities, and in associated public policy documents of the (Ontario) Liberal government;

· The values and attitudes expressed by the Federation of Urban Neighbourhoods (and its member organizations) on planning and development matters  in general, and comments on the OMB in particular;

· The contributions that the Federation of Urban Neighbourhoods could make to ensure that municipal governments and the Government of Ontario better represent the values and attitudes of ordinary citizens  when revising OMB-related related legislation, policies, programs, and planning and development documents and procedures. 

Since it is not known at the time of this writing whether the Government intends to abolish or reform the OMB, the strategic design must take that uncertainty into account.(  This is done by means of a three-stage approach which respects the consistency factors noted above, and proceeds by making general and particular recommendations, including a selection of operational measures to assist in implementing the strategy.

First, in regard to scope, if the Government opts for OMB reform rather than abolition, then imposing the following two general conditions would go a long way towards achieving the goals of Growing Strong Communities, and respecting the values and attitudes of Federation members:

1. The OMB may hear matters involving the administration of the Planning Act and related legislation.

2. The OMB may hear other Planning Act and related legislation matters only if  the Government of Ontario has:

      a) declared them to be of provincial interest; and,
b) has specified the scope, nature and implications of the interest as it pertains to the Planning Act or related provincial legislation.

These general conditions directly and effectively deal with the inability or unwillingness of the OMB to cease and desist from seeming to interject itself into anything and everything even remotely connected to “land use planning”.  And, the two general conditions clearly and concisely establish the limits of Board engagement in planning and development matters should the agency not be abolished.

Second, four specific conditions need to be incorporated in the OMB reform legislation if abolition does not occur:

1. The OMB may hear official plan matters only if they are deemed by a provincial agency to contravene the Planning Act or related provincial legislation;

2. The OMB may hear zoning by-law matters only if  they are deemed by a provincial agency to contravene the Planning Act or related provincial legislation;

3. The OMB may hear committee of adjustment matters only if  they are deemed by a provincial agency to contravene the Planning Act or related provincial legislation;

4. The OMB may hear other local government matters only if they are deemed by a provincial agency to contravene the Planning Act or related provincial legislation.

Implementation and enforcement of these of these conditions by the Government of Ontario would simultaneously serve a number of purposes. 

On the one hand, their adoption would severely curtail OMB interference in matters which do not involve a substantive provincial interest; they would ensure that stated goals of Growing Strong Communities would not be thwarted by the OMB giving approvals to appeal requests that are not warranted; and, they would put to rest many of the complaints made by citizens and citizen groups about the Board.

 On the other hand, and this is a major consideration for the Government of Ontario, by including the language,

   “... deemed by a provincial agency to contravene provincial legislation ...” 

 the conditions would enable the Board (or variation thereof) to ensure that matters of provincial interest are respected at the municipal level.

Third, should the government pursue an agenda of reforming rather than abolishing the Board, then the following five changes to the current situation need to be made in order to achieve the general and specific conditions noted above:

1. Community associations and citizen groups are represented on any OMB-related panels, committees, working groups or other assemblies which also involve representation by developers, lawyers, consultants, planners, elected officials, clerks, city administrators, engineers or other vested or public interest groups;(
2. The  “Ontario Municipal Board” is re-named to accurately reflect its changed scope, structure and function;

3. A pool of planners (with rural, urban, regional, transportation, ecosystem, etc., expertise is assembled by the Government of Ontario to advise and assist local governments in matters involving the application and administration of the Planning Act and related legislation;

4. An ombudsman function is created within the Office of the Attorney General to deal with complaints about the OMB or its successor agency;

5. An intervenor funding function is created within the Ministry of Municipal Affairs and Housing (MMAH) to financially assist community associations and citizen groups engaged in hearings before the OMB (or its successor) on matters that have been deemed by the provincial government or one of its agencies to be of provincial interest.

These recommendations are derived from reviews of hundreds of briefs, articles, and reports calling for OMB abolition or reform.  Separately, and in combination, the selected recommendations provide for real change to the agency’s mandate and activities. 

Further, implementation of the recommendations is readily achievable: each has a low degree of difficulty in terms of implementation; each is pertinent to the general and specific conditions specified above, so no new “comprehensive study” is needed; and, very importantly from a familiarity perspective, each recommendation is consistent with the intent of Growing Strong Communities, as well as with the Federation’s position that its values and attitudes on  land use planning and development, and on the OMB, are respected in principle and in practice by the Government of Ontario.

Active Representation of the Federation in the Reform Process

At the time of this writing the Federation of Urban Neighbourhoods has not been substantively involved in the OMB reform process.(  Indeed, there does not appear to be any generally available evidence that any ordinary citizens or their associations anywhere in Ontario have received detailed information about any aspect of an OMB review. Or, for that matter, even whether a review is actually in process, almost six months after the present government took office.

The apparent failure of the Government of Ontario to reach out to citizen groups is not new, nor is it surprising, given the similar track records of provincial governments across Canada, and those of all Ontario governments -- no exceptions -- over the decades. However, the lack of meaningful communication does serve a purpose:  it confirms the need for vigorous and sustained proactivism as part of the strategic approach. The action required of FUN, therefore, is to broadcast that its members are ready, willing, and able (more on this below) to contribute to the OMB review process, and to make it known in very tangible ways that it intends to achieve this level of involvement via an active, assertive, and organized political presence.(
It is my recommendation, therefore, that the Federation inform Premier McGuinty of its wish to become actively involved in the OMB review that may or may not be in progress at this time, and that it seek standing as full participants of panels, committees, working groups or other bodies that are struck. The following activities come to mind as likely elements of a non-trivial OMB review that matches up with the promises contained in Growing Strong Communities, and in which FUN would seek and expect to be granted representation:

1. Drafting a Ministerial directive on OMB hearing practices and procedures pending adoption of OMB reform or abolition legislation;

2. Conducting OMB oversight pending adoption of OMB reform legislation;

3. Drafting terms of reference for the OMB review;

4. Drafting terms of reference for the OMB review consultation process;

5. Designing and implementing  an OMB review research program;

6. Designing and implementing  an OMB reform research program;

7. Designing and implementing  an OMB review hearing program;

8. Designing and implementing an OMB reform hearing program;

9. Developing OMB reform legislation;

10. Implementing OMB legislation;

11. Conducting a Planning Act Review;

12. Conducting a Conservation Act review;

13. Conducting reviews of other  OMB-related legislation ;

14. Drafting Planning Act, Conservation Act or other legislation to incorporate OMB abolition or reform decisions;

15. Selecting planners to serve on the Government of Ontario’s Planning Advisory Board.

The proposed involvement of ordinary citizens and their community associations in the 15 activities noted above appears to go beyond what any government has attempted in the history of Ontario. However, I do not believe that the goals identified in Growing Strong Communities could possibly be achieved without such involvement of citizens and community associations, from localities large and small, urban and rural, across the province.

Further, I suggest that dealing with all the known complaints about the OMB, and having due regard for citizens’ values and attitudes on planning and development matters, requires incorporating items 1-15 in the OMB review process. 

In contemplating any counter-arguments to what I have proposed in regard to the Federation’s active representation in the review process, it is my impression that they would be readily dismissed as lacking a substantive foundation. 

Indeed, on a perception basis alone, I expect that arguments against involving ordinary citizens through the Federation would quickly be seen as a stall and delay tactic, and a ‘spin doctor’ attempt to deny the reality of decades of legitimate complaints about the Ontario Municipal Board.

 Further, in anticipation of the deny-there-is-anything-wrong, or deny-there-is-anything-we-can-do tactic, I believe that any such arguments could be construed and portrayed as reactions that will perpetuate the failures of previous  provincial governments to ensure that  planning and development decisions taken by provincial and municipal governments have due regard for the values and attitudes of ordinary citizens and their community association representatives.

As readers of this document are aware, for reasons such as inertia, lack of imagination, lack of conviction, lack of a sense of purpose, lack of ideas, lack of courage, and “indebtedness” to vested interests, Ontario governments have not been able to fix the Ontario Municipal Board.

 In the recent election campaign, however, the Liberal party pledged that things would be different if citizens would “choose change”. And, Growing Strong Communities articulated why and how things needed to be changed in the land use planning and development domain. I suggest that  active representation of the Federation of Urban Neighbourhoods in the OMB review process is a necessary condition for achieving the promised change, and that the Federation’s involvement in activities 1-15 is a key step in achieving the right outcomes.

Summary

As discussed at the 2004 Annual General Meeting of the Federation, the purpose of this Position Paper is to provide a framework and an approach which FUN officers and members can use to achieve three related objectives:

· Ensuring that that ordinary citizens and their community association representatives are regarded and treated as primary players in the Ontario municipal Board review and reform process;

· Ensuring that the Government of Ontario fully understands and appreciates why it is necessary to meaningfully engage ordinary citizens and their community association representatives in the Ontario Municipal Board review and reform process; and,

· Ensuring that the Government of Ontario understands and appreciates how the Federation of Urban Neighbourhoods can contribute to the Ontario Municipal Board review and reform process, and thereby assist the Province of Ontario keep the promises made in Growing Strong Communities and other policy statements.

Notes

1. Information about Federation of Urban Neighbourhood (FUN) activities and the Federation’s newsletter urban neighbourhood news may be found at the FUN website: www.urbanneighbourhoods.ca. The news article of immediate pertinence to the Position Paper is in Issue 3, Spring 2004, and is titled, ‘Still Trying to Fix the OMB’.

2. Growing Strong Communities-The Ontario Liberal Plan for Clean, Safe Communities That Work, was published November 2002. It was referred to by Liberal party leader Dalton McGuinty and MPPs throughout the 1993 provincial election as the party’s platform document on community-based policies and plans.

3. The address 150 Elgin Street in Ottawa marks the site of a current City of Ottawa political and planning mess that is being attributed to a series of corporate blunders, not the least of which was a decision to preclude citizens from participating in the planning, zoning and design processes involving a prime piece of downtown land owned by the City of Ottawa. At the time of writing their platform statement, Growing Strong Communities, the Liberal party was obviously aware of the cost that goes with ignoring citizens’ complaints about the OMB. The ‘thumping’ that is being administered by residents and the media to Ottawa’s mayor and council, and the senior bureaucrats handling the 150 Elgin file, might usefully be brought to the attention of the McGuinty government as a “heads-up” about what can happen when the citizenry gets thoroughly aroused on matters that have visible, long-term consequences.

4. Background documentation for this approach is contained in the Plenary presentation by B. Wellar, Strategies for Infrastructure Improvements in Urban Neighbourhoods:  An Issue-Oriented Action Agenda for Community Associations, which was given at the 2001 Symposium, Shaping Ontario’s Urban Neighbourhoods, Hamilton, Ontario, and May, 2001.

5. It may be that the Liberal government intends to do little or nothing about the OMB, regardless of promises made and “pledges given”, and that it is a gross error in judgement for the Federation and the Policy and Research Advisor to regard Growing Strong Communities as anything more than political blather. However, in the spirit of the proactivist strategy presented in the Position Paper, I am undertaking this task on behalf of the Federation in a positive frame of mind: that is, candidates, Ministers and MPPs are taken at their written and spoken word as honourable people, and the Position Paper is prepared on the expectation that promises made about abolishing or significantly reforming the OMB will be kept in the manner and spirit expressed in Growing Strong Communities.

6. Community association representatives volunteer many dozens to hundreds of hours of time to public service over a year, often for many years, for which they receive no financial remuneration, and for which they cannot claim expenses, income tax deductions, or pro bono credits. The work that I am proposing for community association representatives is not of the “freebie” variety. In my opinion, both citizens and governments need to treat this as a paid engagement which is assigned the same payment schedule as used for lawyers, consultants, professors and other “experts” serving on OMB-related commissions, study groups, advisory bodies, etc.

7. To the extent that it might be called “involvement”, some FUN officers and member organizations have exchanged communications with Ministers and MPPs of previous governments and the present government.  However, the communications from Ministers and MPPs that I have seen appear to be of the ‘form letter’ variety, rarely deal with the questions asked or concerns expressed, and tend to fall in the realm of “nothing statements” due to their lack of substance.
8. Based on the enthusiasm and apparent sincerity of the promises made prior to and during the 2003 election campaign to abolish or reform the OMB, there were solid grounds to expect that the agency would be quickly and dramatically changed by the incoming Liberal government.  And, concomitantly, it was anticipated that there would be no need for ordinary citizens, community group resource people, and FUN to become actively engaged in a reform process. The promised change did not occur, it is still ‘business as usual’ at the OMB, and as a result the message to citizens and their community association representatives could not be clearer: If they want things to happen with regard to the Ontario Municipal Board, then they must cause them to happen. End of story.
* The Position Paper is based on the Ontario Municipal Board presentation and discussion at the 2004 Annual General Meeting, Federation of Urban Neighbourhoods, May 1, 2004, Toronto, ON.





** Policy and Research Advisor, Federation of Urban Neighbourhoods.  Dr. Wellar is a Member of the Canadian Institute of Planners (MCIP), and the Ontario Professional Planners Institute (OPPI), and was formerly a Senior Researcher, Director, and Senior Policy Advisor at the Ministry of State for Urban Affairs, Government of Canada. He was President of the Carlingwood Action Committee in Ottawa, and Vice-Chair of the Ottawa Federation of Citizens Associations. Dr. Wellar is currently a Director, Pedestrian Space Forum.
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